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I.

Introduction

[I]
Jessica Ernst (“Ernst”) sued EnCana Corporation (“EnCana”). the Energy Resources
Conservation l3oard (the “ERCB’) and tier Majesty the Queen in Right of Alberta (“Alberta”).
The claims against EnCana are for damaging the Ernst water well and the Rosebud aquifer, the
source of fresh water supplied to the Ernst home near Rosebud. Alberta. It is alleged that.
between 2001 and 2006. EnCana engaged in a program of shallow drilling to extract methane
gas from coal beds and, in so doing, used a technique known as hydraulic fracturing, which
included the use of hazardous and toxic chemicals in its hydraulic fracturing fluids, resulting in
contamination of the Rosebud aquifI.r and the Ernst water well. The claim against EnCana is
grounded in a number oldifferent legal theories, including negligence, nuisance, the rule in
Rylands i’ Fletcher, and trespass.
(2]
The claim against the FRCB is that it was negligent in its administration of its statutory
regulatory regime, that it failed to respond to Ernst concerns about water contamination from the
EnCana drilling activity, that the ERCB knew that EnCana had perfbrated and fractured directly
into the Rosebud aquifer. and that it failed to respond. Further, it is alleged that the ERCB owed
a duty’ to Ernst to take reasonable steps to protect her well water from foreseeable contamination.
It is also alleged that, by its conduct. the ERCB breached section 2(h) of the (‘anadian (‘liar/er
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o/ Rights and Freednns, Part I of the ( onsthulion Act. 1982, being Schedule 1310 the ( ‘anada

1982 (UK). 1982 c 11 the “(‘hurter”), by barring Ernst from communicating with the ERCB
through the usual public communication channels, and thereafter ignored her for a period of time
until she agreed to communicate with the ERCI3 directly only. and not publically through the
media or through communications with other citizens.
AL’!

131

The claim against Alberta is specifically against Alberta Environment and Sustainable
Resource 1)evelopment (“Alberta Environment”). Ernst alleges she relied on Alberta
Environment to protect underground water supplies and to responsibly and reasonably respond to
any of her complaints: that by October 2004. Alberta Environment knew that EnCana was
diverting water from underground aquifers without the required permits from Alberta
Environment; and that a number of land owners had made complaints regarding suspected
contamination of the Rosebud aquifer by mid-2005. It is alleged that. in late 2005, Ernst
contacted Alberta Environment to report her concerns about EnCana’s activities. Further, it is
alleged that Alberta Environment failed to take any action until March 2006, when it tested the
Ernst well and other water wells in the region. ‘[he tests allegedly indicated high concentrations
of methane, hazardous chemicals and petroleum pollutants. Ernst claims that Alberta
Environment’s investigation into the contamination of the Ernst water well was conducted
negligently and in had faith and prevented the Alberta Research Council from conducting an
adequate review on the inft)rrnation provided by Alberta Environment. It is alleged that Alberta
Environment owed a duty to Ernst to protect her water well from foreseeable contamination
caused by’ drilling Ibr shallow methane gas, that it Ihiled to conduct a reasonable investigation
and to take remedial steps to correct damage. and that Alberta Environment breached its duty to
Ernst.
II.

Background

Ernst filed the original Statement of Claim on I)ecember 3, 2007 and an Amended
ij
Statement of Claim on April 21, 201 1. A Second Amended Statement of Claim was tiled
February 7, 2012. Applications were made by EnCana. the ERCB and Alberta to strike
paragraphs from the Second Amended Statement of Claim. In addition, the ERCB sought
Summary Judgment against Ernst. [he applications were returnable April 26 and 27, 2012 and
were heard by the Case Management Justice. Madam Justice Veidhuis. At the hearing, Madam
Justice Veldhuis suggested that Ernst consider redrafting the Statement of Claim in a manner
that complied with the Alberta Rules of (‘our!. Alta Reg 124/2010 (‘the “.4RC). Counsel agreed.
with the result that a Fresh Statement of Claim (the “Fresh Claim”) was drafted. Thus. the
applications returnable April 26 and 27, 2012 did not proceed. and are moot insofar as the
Second Amended Statement oF Claim is concerned. The Fresh Claim was filed June 25. 2012.
The Fresh Claim is the subject of the present applications.
The present applications were returnable before Madam Justice Veldhuis on January 18,
[5]
20 13. The present applications are brought respectively by the ERCB and Alberta. EnCana has
not made any application with respect to the Fresh Claim.
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In its application, the ERCI3 requests an Order striking certain paragraphs of the Fresh
161
Claim: in the alternative, granting Summary Judgment in favour of the ERCI3; in the further
alternative, better particulars with respect to the same paragraphs in the Fresh Claim: costs of the
April 2012 application on a full indemnity basis and costs of the present application on the same
basis.
[7J
Alberta’s application seeks an Order from the C’ourt striking certain paragraphs. or
portions thereof. li-nm the Fresh Claim: or in the alternative, particulars and costs.
In accordance with the practice of the Court, written briefs were filed by the FRCI3.
181
Alberta and Ernst. Counsel argued the applications orally befi)re Madam Justice Veidhuis on
January 18, 2013. Madam Justice Veidhuis reserved herdecision. On February 8,2013, Madam
Justice Veidhuis was appointed a Justice of the Court of Appeal of Alberta with her residence in
Edmonton. ‘I’hereafter, I was advised by Madam Justice Veidhuis that she met with counsel fur
all of the parties. who agreed that I would become the Case Management Judge. Counsel was
advised that I would be willing to rehear the applications. The parties appeared hefure me on a
conference call on April 15, 2013 and agreed that I would decide the applications based on the
written briefs and materials liled and on the basis of a transcript of the oral argument made
January 1 8, 2013, with the caveat that should the Court require further oral argument from the
parties, it would reconvene to hear it. The Court is able to decide the applications without
reconvening.
I note that. subsequent to argument and hefure the release of this decision. the Energi’
F- 10 (the ER( 4”) was repealed and replaced by the
2() 12, c R— 1 7.3 upon Proclamation on June 17. 2013.
This resulted in the creation of the Alberta Energy Regulator. which succeeded the ERCI3.
However, the ER( 4 remains the applicable statute in lorce at the time the allegations in Ernst’s
Fresh Claim arose. As a result, this decision references the ER( 4 and the FRCI3.

11

Resources’ (‘on.seri’alion ,4c1. RSA 2000. c
Responsible Energi’ 1)eve/opinent Act, SA

III.

The ERCB Application

‘l’he specific paragraphs the ERCB seeks to have struck from the Fresh Claim are
1101
paragraphs 24-58, 8 1 -84 and 87. Paragraphs 24-58 are all subsumed under the heading “B.
Claims Against the I)efrndant ERCB”. They are then divided into (I) “Negligent Administration
eta Regulatory Regime” and (ii) “Breach of s.2(h) of the Canadian (‘hurter of Rights anti
I’reedoms. Paragraphs 8 1-84 of the Fresh Claim are under the heading ‘ill. I)AMAGES
alleging that Ernst suffered damages as the result of the ERCB’s negligence and breach of
Ernst’s (‘hurter rights, and that those damages include general and aggravated damages. punitive
and exemplary damages. interest and costs. In the alternative, the ERCB asks the Court to grant
Summary Judgment in favour of the ERCI3.
In some cases. the nature of the remedy. if’granted. may have consequences in the event
1111
of a successful application. But in this case. the Limitations Act, RSA 2000. c L-12 (the
“Limitations Act) would seemingly preclude a new Statement ol Claim being issued in the
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event of success in striking out the claim. An order granting Summary Judgment ould bar a
future claim on the same subject matter. applying the doctrine of rev /udicaiu.
[12! The grounds asserted by the ERC’E3 in support of both remedies is that no private duty of
care is owed by the ERCB to Ernst, and that the ERCI3 is immune from liability br any acts
done in the circumstances by reason of the statutory provisions ol section 43 ol the ER( ‘A.
A.

Striking the Fresh Claim

1131 The ERCB cites the following authorities pertaining to the applicable law in an
application to strike a Statement of Claim: AR(’, r 1.2 and 3.68; Donaldson v Farrell, 2011
ABQB 11 at para 30; Roasting v Lee (1998), 222 AR 234 at para 6,63 Alta ER (3d) 260; First
(‘algwy Savings & Credit Union Ltd v Perera Shawnee Ltd. 2011 AHQI3 26; i’ottrup i’ Lund,
2000 ARCA 121, 255 AR 204; SA (Dependent Adufi) vMS, 2005 ABQB 549, 383 AR 264; Hunt
V (‘are)’ Canada Inc. [1990] 2 SCR 959; Hughes Estate v hughes, 2006 ABQI3 159. 396 AR
250, varied 2007 AI3CA 277, 41 7 AR 52; Alberta Adolescent Recovery Centre v ( ‘unadian
Broadcasting Corporation, 2012 AI3QB 48, 396 AR 250.

[141 There is no serious dispute between Ernst and the ERCI3 as to the proper legal test to
strike a Statement of Claim or portions thereof Rule 3.68 of the ARC states as fbllows:
3.68(1) lithe circumstances warrant and a condition under subrule (2) applies, the
Court may order one or more ob the Ibilowing:
(a) that all or any part of a claim or defence be struck out;
(b) that a commencement document or pleading be amended or set
aside:
(c) that judgment or an order be entered
(2) The conditions for the order are one or more of the following:
(h) a commencement document or pleading discloses no
reasonable claim or defence to a claim;
(c) a commencement document or pleading is frivolous, irrelevant
or improper;
(d) a commencement document or pleading constitutes an abuse of
process:
(e) an irregularity in a commencement document or pleading is so
prejudicial to the claim that it is suflicieni to defeat the claim.
(3) No evidence may he submitted on an application made on the basis of the
condition set out in subrule (2)(b).
[5I

The ERUB also cites ARC, Rule 1.2 which states as follows:
1 .2(1) The purpose of these rules is to provide a means by which claims can he
fairly and justly resolved in or by a court process in a timely and cost-effective
way.
(2) In particular, these rules are intended to he used
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(a) to identify the real issues in dispute.
(h) to liciiitate the quickest means of’ resolving a claim at the least
expense.
(e) to provide an effective, efficient and credible system of remedies and
sanctions to enforce these rules and orders and judgments.
[161 The test articulated is that it must be “plain and obvious” that the pleading does not
disclose a reasonable cause of action: First (‘a/gary Savings & (‘redit Union [k/at para 4. Or. as
stated by Ernst, the Supreme Court of Canada has cast the “plain and obvious” test as being
“beyond reasonable doubt”: hunt at para 32. Neither novelty, complexity, nor length, prevents a
plaintill from proceeding with the case unless it is certain to fail: hunt at para 33. 1 will proceed
to deal with the argument presented by the ERCI3 and Ernst in three parts. Firstly, I address the
negligence claim and the duty of care issue. Secondly, I discuss the Charter argument. And
thirdly, 1 examine the impact of the Limitations Act and the statutory immunity argument on the
ci ai iii s.
1.

The Ernst Negligence claim Against the ERCB

a.

Overview

[he claim in negligence against the ERCB is set forth in paragraphs 24-41 of the Fresh
117]
Claim:
24.

The ERCL3 is the government agency responsible for overseeing and
regulating the oil and gas industry, including all aspects of CBM
development. In particular, the ERCB is exclusively tasked with licensing
gas wells, and enforcing significant legislative and regulatory provisions
that are intended to protect the quality and quantity of groundwater supply
from interference or contamination due to oil and gas development.
including CI3M Activities.

25.

‘l’hese legislative and regulatory provisions are contained in, among other
sources, Oil and Gas (‘onservation Regulations, Alta. Reg. 1 5 1/1 971;
Guide 65: Resources Applications/or (‘onventionul 01/ and Gas
Reservoirs (2003); Guide G-8: Surface (‘ming Depth Minimum
Requirements (1997): Guide 9: Casing ( ‘ement, Minimum Requirements;
Guide 56.’ Energy Development Application Schedules (2003); and
Informational Let/er IL 91—11; (‘oalhed Methane Regulation (1991).
-

26.

In or before 1999. the ERCB used its statutory powers to establish a
detailed Compliance Assurance Enforcement Scheme, which included set
procedures for receiving and investigating public complaints, inspecting
oil and gas operations to ensure that licenses were in compliance with all
applicable rules, and taking appropriate enforcement and remedial action
against oil and gas companies when non-compliance occurred. This
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scheme was operalionalized through the Operations Division of the
ERCI3. and specifically both through the ERCI3’s Compliance,
Environment and Operations Branch. and its Public Safety / Field
Surveillance l3ranch. The ERC 13’s Operations 1)ivision operates numerous
Field Offices located throughout Alberta.
27.

The ERCB made numerous public representations regarding what
individuals adversely impacted by oil and gas activities could expect from
the ERCB’s enforcement branches and field offices and from its published
investigation and enforcement compliance mechanisms. In particular. the
ERCB represented that:
a.
the ERCB ensures that water and agricultural lands are
protected from adverse impacts caused by oil and gas
activities;
h.
the ERUB specifically protects all freshwater aquifers from
adverse impacts caused by oil and gas activities;
c.
ERCB Field Offices are responsible for, and do in fact,
inspect oil and gas operations to ensure compliance with all
applicable standards. specifications and approval
cond i (ions:
d.
ERCI3 field staff investigate and respond to all public
complaints to ensure that appropriate action is taken; and
e.
when non-compliance is identified, the ERCB triggers an
established policy for ERCI3 enforcement action.

28.

ihese representations had the effect o1 and were limited to. encourage
and foster reliance on the ERCI3 by Ms. Ernst and other landowners. In
particular. Ms. Ernst relied on the ERCB to prevent negative impacts on
groundwater caused by oil and gas development; to respond promptly and
reasonably to her complaints regarding impacts on her well water
potentially caused by CBM Activities: and to take prompt and reasonable
enforcement and remedial action when breaches of’ regulations or other
requirements were identified.

29.

Prior to engaging in CI3M activities, EnCana submitted to the ERCII
license applications for the EnCana Wells. The ERCI3 knew that EnCana
intended to engage in new and untested CI3M Activities at the EnCana
Wells at shallow depths underground located at the same depths as in-use
freshwater aquifers, including the Rosebud Aquifer. 1)espite this
knowledge, the ERCB licensed the EnCana Wells without taking adequate
steps to ensure that EnCana would take proper precautions to protect
freshwater aquifers from contaminations caused by shallow CBM
Activities.
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30.

Between 2001 and April 1.2006. with the knowledge of the ERCI3.
EnCana conducted shallow CI3M Activities at dozens of EnCana Wells in
close proximity to the Rosebud Aquifer and the Ernst Water Well, as
detailed above.

31.

On or before January 2005. the ERCE3 knew that various landowners who
rely and depend upon the Rosebud Aquifer had made several complaints
regarding possible contamination of well water supplied by the Rosebud
Aquifer. lhese complaints also raised concerns about possible
connections between potential waler contamination and local oil and gas
activities.

32.

In or around late 2005 and throughout 2006, Ms. Ernst attempted to
engage in direct and personal interactions with the ERCI3 on the specific
issue of water contamination at her property and to register her concerns
regarding specific EnCana wells. l)uring this period, Ms. Ernst attempted
to use ERCB’s publicized compliance and enforcement mechanisms. Ms.
Ernst specifically interacted with various employees of the ERCB
including, among others, Mr. Neil McCrank, the then-Chairman of the
ERCI3; Mr. Richard McKee, a senior lawyer at the ERCB; and Mr. Jim
Reid. Manager of the ERCB’s Compliance and Operations Branch.

33.

As a result of Ms. Ernst’s direct interaction with the ERCB. the ERCII
knew that Ms. Ernst had serious and substantiated concerns regarding her
water and oil and gas development including that:
the quality of her well water had suddenly radically
a.
worsened in 2005 and 2006;
there was good reason to believe that the radical change in
h.
her water was specifically linked to En(’ana’s C’l3M
Activities at the EnCana Wells: and
EnCana had breached ERCI3 requirements while
c.
conducting CBM activities at the nearby EnCana Wells.

34.

On or before March 2006. the ERCI3 knew that EnCana had peribrated
and fracwred directly into the Rosebud Aquifer.

35.

In or around 2006. the ERCI3 knew that Alberta Environment had
conducted tests on Ms. Ernst’s well water indicating that her water was
contaminated with various chemical contaminants, and contained very
high levels of methane.

36.

I)espite clear knowledge of potentially serious industry-related water
contamination and knowledge of potential breaches of ERCB
requirements. the ERCB failed to respond reasonably or in accordance
with its specific published investigation and entbrcement process. Instead.
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the LRCI3 either completely ignored Ms. Ernst and her concerns, or
directed her to the ERCII’s legal counsel. Mr. McKee. who in turn refused
to deal with her complaints.
37.

I)espite serious water contamination necessitating truck deliveries of safe
water to the Plaintilis household and to other landowners who also
depend upon the Rosebud Aquifer, the ERCB did not conduct any lbrm of
investigation into the causes of contamination of Ms. Ernst’s well water or
the Rosebud Aquifer.

38.

At all material times. the ERC13 owed a duty to the Plaintiff to exercise a
reasonable standard of care. skill and diligence in taking reasonable and
adequate steps to protect her well water from foreseeable contamination
caused by drilling for shallow methane gas; to conduct a reasonable
investigation after contamination of her water was reported; and to take
remedial steps to correct the damage caused.

39.

The ERCI3 breached this duty, and continues to breach this duty, by
failing to implement the ERCB’s own specific and published investigation
and enforcement scheme; fuiling to conduct any form of investigation and
arbitrarily preventing the Plaintiff from participating in the usual
regulatory scheme.

40.

Particulars of the ERCB’s negligence include:
failing to take reasonable steps to ensure that the FnCana
a.
Wells licensed by the ERCB would not pose a serious risk
of contamination to the Plaintiff’s underground freshwater
sources, including the Rosebud Aquifer;
fiuiling to adequately inspect and investigate known and/or
h.
credible allegations of water contamination of Plaintiffs
underground freshwater sources, including the Rosebud
Aquifer, and of the possible link between such
contamination and the EnCana Wells license by the ERCB.
c.

d.

e.

failing to adequately inspect and investigate known and/or
credible allegations of breaches of oil and gas requirements
under the jurisdiction of the ERCR at the EnCana Wells:
failing to use available enforcement powers to stop C’BM
Activities that were causing contamination of the Plaintiffs
underground freshwater sources, including the Rosebud
Aquifer and to remediate water contamination and other
harms caused by oil and gas industry activity that had
already occurred;
failing to implement the ERC’B’s established and
publicized enforcement and investigation scheme;
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I.
g.
h.

41.

tailing to conduct adequate groundwater testing and
monitoring;
tailing to investigate potential long—term impacts of CHM
Activities on the Rosebud Aquifer; and
failing to promptly inform the Plaintiff of potential
contamination of the Rosebud Aquifer and of the potential
risks posed by such contamination to the Plaintiffs health,
saiCty and property.

The ERCWs various omissions as listed above were taken in had faith.
h.

1)uly of (‘are and Slat uloly Immunity

The essence of the ERCB argument is that the duty of care issue is separate and distinct
[18]
from the statutory immunity argument and that the FRCB. as a statutory body, does not owe
Ernst a private duty of care. i’he ERCI3 says that there can be no cause of action against the
ERCB, for without a duty of care, there can be no action in negligence. The ERCI3 also relies on
section 43 of the ER( ‘A for its statutory immunity argument. Ernst joins issue on each olthese
points by alleging the ERCB can and does owe Ernst a duty of care and that the statutory
immunity clause, properly interpreted, provides no immunity to the ERCI3 in the circumstances.
11 9] The parties have cited the following authorities: (‘ooper i’ Hobart. 2001 SUC 79. 120011
3 SCR 537; Anns v Merton London Borough ( ‘ouncil, 119771 2 All ER 11 8, 119771 UK! IL 4.
(1 9781 AC 728. (UK Ill.): Edwards v Law Society of Upper ( ‘anada. 2001 SCC 80, 1200113
SCR 562; Fullowka v Pinkerton s of ( ‘anada Limited. 2010 SCC 5. (201 011 SCR 132: R v
Imperial lohacco (‘anada Lid. 2011 SCC 42. 1201113 SCR 45: Peter W llogg. Patrick J
Monahan & Wade K Wright, Liability of the (‘row,z, 4th ed (Toronto: Carswell. 2011); A’ette v
Stiles. 20 1 0 ABQI3 14. 489 AR 347; Burgess (Litigation Guardian o/, v (‘anadian National
Railway (2005), 78 OR (3d) 209 (SCJ), affd (2006). 85 OR (3d) 798 (CA). leave to appeal to
SCC refused, 31698 (February 8.2007); Smorag v Nadean, 2008 ABQI3 714. 461 AR 156;
Swinamer i’ Nova Scotia (Attorney General), [1 994j I SCR 445; Condominium ( 017) No
98)3678 ‘Siatesman (‘orp, 2009 A13Q13 493, 472 AR 33;Adams v Borrel. 2008 NBCA 62. 297
th)
4
DLR (
400, leave to appeal to SCC refused, 32888 (February 19, 2009); Just i’ British
Columbia. [19891 2 SCR 1228: Ingles v 7’utkaluk (‘onsiruction Ltd. 2000 SCC’ 12. [20001 1 SCR
298; RothfIeld i’ Manolakos. 11 989j 2 SCR 1259; Ileaslip Estate v Mansfield Ski Club mc, 2009
ONCA 594. 96 OR (3d) 40]; I/ill i’ Ilamilton-Wentworih Regional Poiwe Services Board, 2007
(4th)
20: Oil and Gas
SCC 41, [2007] 3 SCR 129: Saner v Canada. 2007 ONCA 454. 31 BI.R
( onservation Ac!. RSA 2000, c 0—6. ss 4(b). 4(f): Morguard Properties Lid v Winnipeg (Cit 1.
119831 2 SCR 493: Thrdif (Estate of) v Wong, 2002 ABCA 121, 303 AR 103: Alberta (!tiliiies
(‘ommission Act, SA 2007, c A-37.2. s 69; Agrology Prof’.s’sion Ace’. SA 2005. c A- 13.5. s 98(1);
Alberta Human Rights Act, RSA 2000. c A-25.5. s 41; Child and Family Services Authorities
Act, RSA 2000. c C-li. s 19: Court of Queen ‘s Bench Act. RSA 2000. c C-3 1. s 14; Emergency
Medical Alt/Act, RSA 2000, c E-7. s 2; Farm Implement Act. RSA 2000. c F-7, s 44; Fisheries
(Alberta) Act. RSA 2000, c F—I 6, s 42; Gaming and Liquor Ac!, RSA 2000. c G- 1, s 32; Health
Professions Act, RSA 2000. c 11-7, s 126(1); Health Quality Council of4/berla Act, SA 20! 1, c
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11—72, s 23; Persons itith Developmental l)istthiluws ( OIfllflUfll/} Gm’er,iwice Ac!. RSA 2000. c
P—8. s 20; Regulated l’orestrj’ Pro/ession Act. RSA 2000, c R— 13. s 95(1); Sa/eR ( ‘odes Ac!. RSA
2000. c S-I. s 12(1): Securities Act. RSA 2000. c S-4. s 222(1): Mercure’ v A Alarqueue & I’i/s
Inc. 11977] 1 SCR 547: Encamnpment (‘reek Logging lid v Alberta, 2005 ABQB 787, 402 AR
55; Berardinelli ‘i’ Ontario housing ( omp. [I 979j I SCR 275: Tourup; ER( ‘A, ss 2( e. 1), 43:
Responsible Energy I)e i’eIonnent A ci.

I 20J From these authorities, a number of principles arise. The approach for assessing whether
to impose a duty of care on a public authority was set out in Anns and is the analysis to be
undertaken in Canada. The two-step analysis was described in Cooper at paragraph 24 as
follows:
In Anns, supra, at pp. 75 1-52, the house of Lords, per Lord Wilberforce, said that
a duty of care required a finding of proximity sufficient to create aprirnafacie
duty of care, followed by consideration of whether there were any factors
negativing that duty of care. This Court has repeatedly affirmed that approach as
appropriate in the Canadian context.
1211 In Fullowka, the Supreme Court of Canada reiterated the test. including a consideration
of toreseeahility of harm in the determination of whether there is aprirnafacie duty of’ care. at
paragraph 1 8:
I’his question must he resolved by an analysis of the applicable legal duties,
following the approach set down by the Court in a number of cases, including
(‘ooper i Hobart, 2001 SCC 79, [2001 j3 S.C’.R. 537; Edwards v. Law Society of
(1per ( ‘anada. 2001 SCC 80, [20011 3 S.C.R. 562: Odhav/i Estate v.
Woodhouse. 2003 SCC 69, 120031 3 S.C.R. 263; (‘hilds i’. I)esormeaux, 2006
SCC 1 8, [20061 1 S.C.R. 643; and 1111/ v. llumilton-Wentworih Regional Police

2007 SCC 41, 120071 3 S.C.R. 129. The analysis turns on
whether the relationship between the appellants and the defendants discloses
sufficient Ibresceahility and proximity to establish aprimafacie duty of care and,
if so, whether there are any residual policy considerations which ought to negate
or limit that duty of care: see, e.g., liii!. at para. 20. The analysis must focus
specifically on the relationships in issue. as there are particular considerations
relating to foreseeahility. proximity and policy in each: see, e.g., liii!, at para. 27.
Services Board,

1221 The summary contained in Liahiliii’ of the (‘roun at pages 242-243 sets out the following
principles:

1)

A public authority will not be open to liability for negligence unless the
public authority was in a “close and direct” or proximate relationship with
the plaintiff.

2)

The relevant statutory scheme is not the exclusive, or even a necessary,
source of proximity in cases involving public authorities: Hill and
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frullmika. as well as ( ooper and Edwards, on one reading. provide the
support for this conclusion.

3)

however, the statutory scheme will preclude a duty olcare. where such a
duty would conflict with the statute: Ill/I provides the support for this
conclusion.

4)

In addition. the statutory scheme may also play a positive role in
establishing proximity: frullowka provides the support fbr this conclusion.
The cases do not explicitly foreclose the possibility of an exceptional case
where the statutory scheme alone will establish proximity: that possibility
was implicitly left open in Cooper and Edwards; explicitly lefi open in
Broome, which was that statutory duties “do not generally, in and of
themselves, give rise to private law duties of care”; and affirmed in Elder
Advocates. however, the cases are clear that the statutory scheme will, by
and large. not he sufficient to establish proximity. and that it will he
necessary to point to other fctors, arising from the actual relationship
between the parties, to establish the required nexus or “closeness of
connection: all six decisions provide the support ft)r this conclusion.
either explicitly or by implication.

5)

Factors suggesting proximity include physical and causal closeness.
assumed or imposed obligations, and “expectations. representations.
reliance, and the property or other interests involved”. The courts are
reluctant to find proximity beteen a public authority and members of the
public with whom the public authority has had no contact, even if the
public authority has knowledge ol’a general risk of harm and legal
authority to prevent or minimize that risk: Cooper; Edwards. The courts
are less reluctant to find proximity where a public authority has contact
with a member ol the public, making it aware of a specific risk of harm:
Eullowka. footnotes omitted]

[he learned authors go on to state that it is clear that statutes alone are generally not
1231
suflicient to establish necessary proximity. Ernst relies heavily on the line of authority involving
a statutory investigation and inspection regime.
Counsel fbr the ERCB argues that one of the latest iterations of the distinguishing
[241
features of a private law duty of care owed by regulator is contained in Eulloitka. In that case.
unionized miners were on strike. Replacement workers were brought in. A striking miner
circumvented security and set off an explosion that killed nine miners. Ihe families claimed
against a number of parties. including the security company and the Crown for negligently
failing to prevent the explosion and deaths. The alleged private law duty of care was that the
mine inspectors had a statutory duty to inspect the mine and to order the cessation of work if
they considered it unsafe. The labour dispute had become violent before the explosion.
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[25j Justice Cromwell. fbr the Court, distinguished Cooper and Edwards with respect to the
proximity analysis. In ( ‘ooper. the Registrar of mortgage brokers regulated the mortgage broker
in question. A client of the mortgage broker suffered damages. The allegation was that the
Registrar owed a duty to the broker’s client. Similarly in Edwards, ii was alleged that the Law
Society owed a duty to a claimant who was a client of a regulated lawyer.
1261

In fru//owka. Justice Cromwell stated at paragraphs 41-45:
41. In the case of the mining safety regulators and the miners, the closeness of
the relationship is somewhere between that in Ill/I. on the one hand, and Cooper
and Edwards on the other. tJnder the MSA I Mining Sa,fety Ac/I. the onus for
maintaining mine safely is on the owner, management and employees of the mine.
Section 2 of the MS4 imposes on management the duty to take all reasonable
measures to enforce the Act and on workers the duty to take all necessary and
reasonable measures to carry out their duties according to the Act. Under s. 3, the
owner is to ensure that the manager is provided with the necessary means to
conduct the operation of the mine in full compliance with the MSA and under s.
5(3), the manager, or the competent person authorized by the manager, is to
personally and continually supervise work involving unusual danger in an
emergency situation. A worker has the right to refuse to do any work when he or
she has reason to believe that there is an unusual danger to his or her health or
safety (s. 8(1 )(a)) and is to report the circumstances to the owner or supervisor (s.
8(2)). A worker acting in compliance with these provisions is protected against
discharge or discipline for having done so (s. 8(9)). Thus. much as the regulatory
schemes at issue in Cooper and Edwards put the onus on lawyers and mortgage
brokers to observe the rules, the scheme set out in the MS,4 puts the onus on mine
owners. management and workers to observe safety regulations. ‘l’he role of the
mining inspectors is essentially to see that the persons who have the primary
obligation to comply with the MSA mine owners, managers and workers are
doing so. In that sense, their role is analogous to the roles of the Law Society and
the Registrar of Mortgage Brokers discussed in Edwards and Cooper.
--

--

42. I lowever, the relationship between the inspectors and the miners was
considerably closer and more direct than the relationships in issue in Edii’ards or
Cooper. While no single factor on its own is dispositive. there are three factors
present here which. in combination, lead me to this conclusion.
43. The persons to whom mining inspectors are said to owe a duty those
working in the mine is not only a much smaller but also a more clearly defined
group than was the case in Cooper or Edwards’. There, the alleged duties were
owed, in effect, to the public at large because they extended to all clients of all
lawyers and mortgage brokers.
--

--

44. In addition, the mining inspectors had much more direct and personal
dealings with the deceased miners than the Law Society or the Registrar had with
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the clients of the lawyer or mortgage broker in Edwards and ( ooper. As pointed
out in 1111/, in coiisidering whether the relationship in question is close and direct.
the existence. or absence. of personal contact is significant. The murdered miners
were not in the sort of personal contact with the inspectors as the police in Hi/
were ith Mr. lull as a particularized suspect. However, the relationship between
the miners and the inspectors was much more personal and direct than the
relationship between the undifferentiated multitude of lawyers clients and the
Law Society as considered in Edwards or the undifferentiated customers of
mortgage brokers as considered in (‘ooper. As the trial judge found in this case,
visits by inspectors to the mine during the strike were “almost daily” occurrences.
11 official inspections were conducted and at any time a tour of the mine was
required, the inspector would be accompanied by a member of the occupational
health and safety committee (para. 256). There was therefore more direct and
personal contact with miners thaii there was with the clients in either (‘ooper or
Edwards.
45 Finally, the inspectors’ statutory duties related directly to the conduct of the
miners themselves. This is in contrast to the Law Society in Edwards or the
Registrar in Cooper who had no direct regulatory authority over the claimants
who were the clients of the regulated lawyers and mortgage brokers.
Applying the contrasting authorities analysed by Cromwell J. in Eullowka and the
1271
principles articulated in the other authorities as summarized in Liability of the ( rown. 1 am of the
view that the duties owed by the ERCR in the circumstances of this ease are not private duties.
They are public duties. 1’he necessary relationship of proximity between Ernst and the ERCB is
absent. ‘l’he duties of the ERCB owed to the public are derived from the ER(A.
[281 None of the paragraphs in the Fresh Claim elevate the ERCB’s public duties to a private
duty owed to Ernst. She stands in her relationship to the ERCI3 much like the plaintiffs in
Edwards and Cooper to the regulators in those cases, notwithstanding that she was in direct
contact with the ERCI3. In all three instances, a member of the public may communicate with the
regulator (the Law Society of Upper Canada in Edwards, the Registrar under the Mortgage
Brokers Act. RSBC 1996. c 313 in Cooper, and the ERCI3 in this matter), but the regulator has
no direct regulatory authority over the member of the public. Whether a private duty arises does
not turn on whether an individual does or does not communicate directly with the regulator:
regardless. there is no sufficient proximity to ground a private duty. Nor was there a relationship
established between Ernst and the ERCE3 outside the statutory regime which created a private
duty.

1291 Having (bund no private duty owed and no sufficient proximity to ground a public duty,
it is unnecessary to determine whether the harm to Ernst was foreseeable. It is also unnecessary
to consider the second part of the .4nn.s test. that is. whether there would he any policy reason.
assuming proximity. to impose a private duty.
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In the result, there will be an Order striking the allegations of negligence against the
1301
ERCI3 contained in paragraphs 24-4 1 inclusive.

e.

The (‘hurter Argument

[31 J
In the Fresh Claim. Ernst alleges that the ERCI3 breached her section 2(h) rights that she
holds under the (‘hurter.
132]

This section states:
2. Everyone has the following fundamental freedoms:
(b) freedom of thought. helie1 opinion and expression. including freedom
of the press and other media of communication

1331

1’he Fresh Claim contains allegations pertaining to the (‘hurter breach in paragraphs 4258 as follows:
42.

In its role as the government agency responsible for regulating all aspects
of the oil and gas industry, the ERCB has established a specific ft)rum and
process thr communicating with the public and hearing public complaints
and concerns regarding the oil and gas industry.

43.

The ERCB, as a public body, invited and encouraged public participation and
communication in the regulatory process, including through both its Compliance
and Operations Branch. and its Field Surveillance Branch. In particular, in
communications directly with landowners located adjacent to oil and gas
developments, the ERCI3 emphasizes the importance of public involvement in the
regulation of oil and gas development in Alberta and strongly encourages such
public participation.

44.

The ERCB further frequently represented to such landowners that it is
responsible for responding to and addressing all public complaints.
including by investigating all such complaints.

45.

Throughout 2004 and 2005. Ms. Ernst frequently voiced her concerns
regarding negative impacts caused by oil and gas development near her
home both through contact with the ERCB’s compliance, investigation
and enforcement offices, and through other modes of public expression.
including the press and through communication with institutions and
tél low landowners and citizens.

46.

Ms. Ernst was a vocal and effective critic of the ERCB. 11cr public
criticisms brought public attention to the ERCB in a way that was
unwanted by the ERCB and caused embarrassment with the organization.
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47.

Ms. Ernst pleads that as a result of and in response to. her public
criticisms, the ERCB seized on an ofthand reference to Weibo Ludwig
made by Ms. Ernst and used it as an excuse to restrict her speech by
prohibiting her from communicating with the ERCB through the usual
channels for public communication with the ERCB. These serious
restrictions greatly limited her ability to lodge complaints, register
concerns and to participate in the ERCI3 compliance and enforcement
process. As a result, Ms. Ernst was unable to adequately register her
serious and well-founded concerns that CBM Activities were adversely
impacting the Rosebud Aquifer. and her groundwater supply.

48.

In particular. in a letter dated November 24, 2005, Mr. Jim Reid. the
Manager of the Compliance Branch of the ERCB, informed Ms. Ernst that
he had instructed all staff at the Compliance Branch of the ERCB to avoid
any further contact with her. Mr. Reid also notified Ms. Ernst that he had
reported her to the Attorney General of Alberta. the RCMP and the ERCB
Field Surveillance Branch.

49.

On December 6, 2005, Ms. Ernst wrote to the ERCI3 to seek clarification
of what was meant by Mr. Reid’s comments, and what restrictions she
faced when attempting to communicate with at the ERCI3. This letter was
returned unopened.

50.

On December 14. 2005, Ms. Ernst wrote to Mr. Neil McCrank. the thenChairman ol the ERCB. to seek further clarification. Ms. Ernst did not
receive a response.

51.

On January 11, 2006. Ms. Ernst again wrote to Mr. McCrank and again
asked for clarification. Mr. McCrank failed to provide any further
c lan lication or explanation regarding the restriction of communication.
Instead, Mr. McCrank directed Ms. Ernst to Mr. Richard McKee of the
ERCB’s legal branch. Mr. McKee continued to ignore, deflect and dismiss
Ms. Ernst’s request for an explanation regarding her exclusion from
effective participation in the ERCB public complaints process and her
request for the reinstatement of her right to communicate with the ERCI3
through the usual channels.

52.

In his communications with Ms. Ernst, Mr. McKee, on behalf of the
ERCB, confirmed that the ERCB took a decision in 2005 to discontinue
further discussion with Ms. Ernst. and that the ERCB would not re-open
regular communication until Ms. Ernst agreed to raise her concerns only
with the ERCI3 and not publicly through the media or through
communications with other citizens.
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53.

On October 22. 2006, Ms. Ernst again wrote to Mr. McCrarik to request
that she be permitted to communicate unhindered with the ERCI3 like any
other member of the public. Specifically. Ms. Ernst requested the right to
he able to file a formal objection to oil and gas development under the
usual ERCI3 regulatory process for receiving such objections. Mr.
McCrank did not respond to this request.

54.

On March 30. 2007. 16 months after the original letter restricting Ms.
Ernst’s participation in ERCB processes, Mr. McCrank informed Ms.
Ernst that she was again free to communicate with any ERC’13 stall

55.

Ms. Ernst pleads that Mr. Reids letter and the subsequent restriction of
communication were a means to punish Ms. Ernst for past public
criticisms of the ERCB, to prevent her from making future public
criticisms ol the ERC’B, to marginalise her concerns and to deny her
access to the ERCI-3 compliance and enforcement process, including, most
importantly, its complaints mechanism.

56.

Ms. Ernst pleads that the decision to restrict her communication with the
ERC’B. and the decision to continue such restriction, was made arbitrarily,
and without legal authority.

57.

Throughout this time. Ms. Ernst was prevented from raising legitimate and
credible concerns regarding oil and gas related water contamination with
the very regulator mandated by the government to investigate and
remediate such contamination and at the very time that the ERQI3 was
most needed. 11cr exclusion from the ERCl3s specific and publicized
investigation and enforcement process prevented her from raising
concerns with the ERCI3 regarding its failure to enlorce requirements
under its jurisdiction, including those aimed at protecting groundwater
quantity and quality.

58.

The ERC[3’s arbitrary decision to restrict Ms. Ernsts communication with
the ERUB. specifically by prohibiting her from communicating with the
enforcement arm of the ERCB. breached Ms. Ernsts rights contained in
s.2(b) of the (‘anadian ( ‘harier 0/ Rights and frreedotns by:
a.
punitively excluding Ms. Ernst from the ERCWs own complaints,
investigation and enforcement process in retaliation for her vocal
criticism of the ERCB, thereby punishing her for exercising her
right to free speech; and
h.
arbitrarily removing Ms. Ernst from a public forum of
communication with a government agency that had been
established to accept public concerns and complaints about oil and
gas industry activity, thereby blocking her and preventing her from
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speaking in a public forum that the ERCI3 itself had specifically
established to facilitate free speech.
[34! The parties have cited the following authorities with respect to the (‘hurter argument:
Irii’in Thy Ltd v Quebec (Attorney General), 119891 1 SCR 927; Baler v Alberta, 2007 SC’C 31 at
para 20, [20071 2 SC’R 673; Oniario (Attorney General) v Dieleman (1994), 20 OR (3d) 229
((len Div); R v Breeden. 2009 I3CCA 463, 277 BCAC 164, leave to appeal to SCC refused,
33488 (April 22. 2010): Ross v New Brunswick School District No 15, [1996! 1 SCR 825; Public
Service Alliance of Canada v ( ‘anada. 2001 FCT 890, 209 VIE 306: PacifIc Press, A Division of
S’outham Inc v British (‘o/ziin/ia ‘Attorney General) (1998). 52 BCLR (3d) 197 (SC). affd 61
13ClR (3d) 377 (CA), leave to appeal to SCC refused, 27045 (May 21, 1999); (‘ominittee for the
( ommonwealih of ( ‘anada v Canada. 1199111 SCR 139: Ilaydon v Canada. 120011 2 FC 82
(FCTD); Pridgen v University of Calgary, 2010 ABQI3 644, 497 AR 219, aird 2012 ABCA
1 39, 524 AR 251; R v Watson, 2008 I3CCA 340, 83 I3CLR (4th) 243, leave to appeal to SCC
refused. 33037 (June 18, 2009); (‘unningham v Alberta (Minis/er 0/Aboriginal AJjair.r and
Northern Development), 2009 AI3CA 239, 457 AR 297, reversed 2011 SCC 37, [2011] 2 SCR
670; Greater Vancouver lransportalion Authority v Canadian Federation of Students British
Component, 2009 SCC 31. [2009j 2 SCR 295.
—

[351 The position of the ERCI3 with respect to the Charter argument is that whether a breach
of section 2(h) has occurred involves a two-stage analysis. Relying on Irwin Toy, the two steps
are, first, whether the activity in question is a protected form or method of expression. lilt is. it
then must he decided whether the purpose or effict of the government action infringes on the
right to free expression.
Iloth parties agree that section 2(b) is to he given a broad and purposive interpretation.
[361
I lowever, the ERCB relies on Baler to assert that (‘hurter protection of free expression would
not extend to situations where there are threats or acts of violence.
‘[he ERCB goes on to cite Dieleman for the proposition that any (‘hurter right to free
expression does not include the right to an audience.

1371

1381

The ERCB relies on paragraph 47 of the Fresh Claim where Ernst alleges her reference to
Weiho Ludwig was “offhand”. Ernst alleges the ERCB used it as an excuse to restrict her speech
by prohibiting her from communicating with the ERCB through the usual channels for public
communication with the ERCB. The ERCI) says the significance of this comment is the context
of numerous violent acts of eco-terrorism against oil and gas development in Alberta which were
undertaken by Weibo Ludwig. Further, the ERCB says it is required to take such threats
seriously, and that it reported the threat to the RCMP. Moreover, the ERCB asserts that
paragraphs 42-5 8 of the Fresh Claim demonstrate that Ernst continued to contact the ERCB after
it ceased communications with her, and that the gist of her claim is not that the ERCB breached
her right to free expression. but rather, that it did not respond to her communications or did not
respond in a way that Ernst found satisfactory. This, it is said, leads to a proposition that the
section 2(b) Charte, right is not a right to he listened to, but rather, only a right to speak.
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II Ernst argues the (‘hurter issues by alleging to forms of breach: first. that the ERCI3
violated Ernsfs section 2(h) (hurler right by punishing her for criticizing the ERC’13 in public
and to the media, and second, that Ernst’s right to freedom of expression was infringed because
she was prohibited and restrained in her communication with the ERCB. The first argument is
based on paragraphs 55-57 of the Fresh Claim. where Ernst claims that in a letter dated
November 24, 2005 from the ERCB. all staff’ at the Compliance Branch of the ERCB were
instructed to avoid further contact with her, that she was reported to the RCMP, and that these
restrictions “were a means to punish” Ernst for past public criticisms and were calculated to
prevent her from making future public criticisms of the ERCB. The second breach alleged by
Ernst is that. in November 2005. the ERCB took action against Ernst which was intended to, and
did in fact. restrict and constrain Ernst’s ability to communicate with key officials of’ the ERCI3.
Further, Ernst asserts that her expression was not a “violent expression” and that there is no
foundation for this argument by the ERCI3 because there is no evidence in front of the Court to
establish that assertion.
With respect to the ERCBs assertion that section 2(b) of the (‘hurter does not guarantee
the right to an audience or a captive audience. Ernst denies that she is making that claim.
Reference is made to Die/emun. where it was held that enjoining a free safe zone around
abortion clinics was not an infringement of the protestors’ section 2(h) (‘hurter right because
women who sought to use the abortion clinics were. in effect. “a captive audience” and could not
avoid listening to the protestors by their free choice. Ernst argues that this is an entirely difi’erent
situation, as there is no “captive audience” as in Dieleinun. Further, Ernst argues that the ERCI3
does not and cannot respond to the first (‘hurler breach claim, that is, that the ERCI3 sought to
punish Ernst for her speech by prohibiting her from communicating with the Compliance Branch
of the ERC’B.

I41

[411 (‘iting Baler, Ernst argues that positive rights cases are those where a government has,
through a statute, created a platform for expression that only some individuals are able to access.
but says that Ernst does not make any claims for a positive right of’ expression requiring
government support. Ernst says she invokes the circumstance that the ERCB has taken an action
which limits, prohibits or restricts or otherwise constrains free expression. Ernst says that the
restriction on her communication was arbitrary.
‘Faking all of’ the arguments into consideration. it is to he remembered that because a
[421
cause of’ action may be novel, it is not necessarily “doomed to fail” by reason of novelty alone.
One might question whether it is possible for a government entity. which admittedly the ERCB
is, not to owe a private law duty to a plaintiff and thus cannot be held liable in negligence to her,
hut that, at the same time, may have breached her (‘hurler rights, giving rise to a claim for
damages. But the claim for a breach of a (‘hurler right is not dependant on the proximity
analysis originating in Anns, nor the distinction between a public law’ and a private law duty. To
a certain extent, a claim for a (‘hurter breach is based upon the establishment of a right and an
infringement of it by the action of a government or government agency. That is what is alleged
here and, however novel the claim might be, I cannot say that it is doomed to fail or that the
claim does not disclose a cause of action. I agree with Ernst that the ERCB cannot rely on its
argument on the Weibo eco-terrorisrn claim, in the total absence of’ evidence. There is none.
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1431 l’herelbre. unless the Lu;,iiutio,i. AL! is engaged so as to prohibit the Fresh Claim based
on the ( ‘hurter argument. or unless the statutory immunity clause bars the ( hurler claim, it will
stand.
2.

1441

The Charter (‘lain, and the Limitations Act

Section 3(1) of’ the Liniiia!ion.c Act states as fbi lows:
3 (1) Subject to section 11. if a claimant does not seek a remedial order within
(a) 2 years after the date on which the claimant first knew, or in the circumstances
ought to have known,
(i) that the injury for which the claimant seeks a remedial order
had occurred,
(ii) that the injury was attributable to conduct of the defendant, and
(iii) that the injury, assuming liability on the part of the defendant,
warrants bringing a proceeding,
or
(b) 10 years after the claim arose,
whichever period expires first, the defendant. on pleading this Act as a defence, is
entitled to immunity from liability in respect of’ the claim.
The Positions of the Parties
a.

ihe’ Position of the ER( ‘B

1451 The ERCB argues that summary judgment may he granted if a claim is filed outside the
limitation period: Borchers v Ku/uk. 2009 ABQI3 457, 479 AR 136 at para 36. The FRCI3 also
argues that the Limitations Ac! applies to a constitutional cause of action where personal claims
for a constitutional remedy are in issue: Ravndahl v Saskatchewan. 2009 SCC 7, 120091 1 SCR
181 atparas 16-17.
1461 The FRCB acknowledges there is no affidavit evidence in support of its application for
summary dismissal of the Charter claim on the basis of the Limitations .4c1, and asserts that it
does not need to file any evidence because “on the plaintiffs own facts. the purported decision
to exclude her from the ERCB complaint process took place on or before November 24”, 2005.
more than 2 years before the Plaintiff filed her Statement of Claim.” ERCB Written Brief. para.
149.

1471 The reference to November 24, 2005 is an allegation contained in paragraph 48 of the
Fresh Claim. The ERCB also submits that the summary judgment rules contained in the ARC
specifically reference that judgment may be given ‘at any time and in action” when admissions
of’ fact are made in a pleading: ARC, r 7.2(a). The ERCB concedes that Rule 7.3(2) states that an
application for summary judgment “must be supported by an affidavit swearing positively that
one or more of’ the grounds described in sub-rule (I) have been met”, but points out that the
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sentence carries on to stale an alternative, namely “or by other evidence to the effect that the
grounds have been met”. It simply asserts that “other evidence” referenced in Rule 7.3(2)
includes admissions of fact in the pleadings.
h.

The Position of Ernst

1481 Ernst submits that because the original Statement of Claim was filed December 3. 2007,
the ERC’13’s Application fir Summary Judgment, in order to be successful, must contain proof
that Ernst knew before 1)ecemher 3, 2005 that a (‘hurter breach had occurred, that the breach
was attributable to the ERCI3. and that the breach warranted bringing a proceeding. Further,
Ernst says that the ERCB cannot prove, nor has it proven, any of these elements. As an example,
Ernst states that the pleadings are entirely silent on the crucial issue as to when Ernst actually
received and read the November 24, 2005 letter.
14] I agree with the submissions of Ernst on the Limitations Ad issue. Asserting in a
pleading as a matter of fact that a letter dated November 24, 2005 crystallized a (‘hurter claim, if
any, in favour of Ernst is not the same as alleging that any event occurred with the knowledge of
the plaintiff, so as to constitute an admission of fact. There is no admission of fact that Ernst
received the letter prior to l)ecember 3, 2005. only that the letter is dated prior to then. That is
not sufficient proof upon which to ground an order granting summary judgment. assuming that it
is an admission of fact constituting a ground for dismissal. I do not decide whether the other
elements asserted by Ernst have been proven or not, in terms of whether a (‘hurter breach has
occurred or, ilso. whether the conduct of the ERCB warranted bringing an action prior to
1)ecem her 3. 2005.
3.

Statulorj’ Imniunity and the Ernst (lainis

1501 I must ascertain whether the statutory immunity clause, section 43 of the ERC4. serves to
bar the Ernst claims for negligence and damages for a (‘hurter breach in any event. That section
states as follos:
43. No action or proceeding may be brought against the Board or a member of the
Board or a person referred to in section 10 or 17(1) in respect of any act or thing
done purportedly in pursuance of this Act. or any Act that the Board administers.
the regulations under any of those Acts or a decision, order or direction of the
I3oard.

Is I]

The ERCB argues that this section is an absolute bar to the Ernst claims against ii. Ernst
argues that section 43 cannot bar her claim. She advances a statutory interpretation argument and
a constitutional argument in support of her position. I consider both arguments below.
(1

Staiu1ori Interpretation

Argument

Ernst elaborates on principles of statutory interpretation to argue that section 43 does not
[521
protect the ERCB in the circumstances. Ernst basically says that her claim against the ERCB is
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br the sin ol omission, not comission. Shc asserts that the statutory protection afforded the
IRCI3 by section 43 is in respect onh of “any act or thing done or purported to be done” not any
act or thing it omitted to do. In support of her argument. Ernst cites section 69 of the .4/he flu
Utilities C ommission Ac! which states as follows:
69. No action or proceeding in respect of any act or thing done or omitted to be
done or purported to be done or omitted to he done in good faith under this or any
other enactment or tinder a decision. order or direction of the Commission rna he
brought against the Commission. any member or any person re1I.rred to in section
68(1).
In addition. Ernst cites the Responsible Eneigi’ Dei’elopineni Act, section 27 which states
as follows:

1531

27. No action or proceeding may be brought against the Regulator, a director, a
hearing commissioner, an officer or an employee of the Regulator, or a person
engaged by the Regulator, in respect of any act or thing done or omitted to be
done in good faith under this Act or any other enactment.
As noted, this statute came into force on June 17, 2013. It repeals the ERCA and
[54]
establishes a single Alberta Energy Regulator, to. amongst other things. consider and decide
applications pertaining to energy resource enactments including pipelines, wells, processing
plants, mines and other operations br the recovery of energy resources.
Given that statutes restricting action are to he strictly construed. Ernst says that section
[55]
43 of the ERC.4 affords no protection to the LRC’B because her claim against the ERC’B stems
not from the ERCB’s actions, hut from its failure to act.

156i

The ERCB replies, emphasizing adjectives in the Fresh Claim against the ERCI3. namely

that it did not respond “reasonably” (paragraph 36 of’ the Fresh Claim), failed to conduct a
“reasonable investigation” (paragraph 38 of’ the Fresh Claim). arbitrarily prevented “the Plaintiff
from participating in the regulatory scheme” (paragraph 39 of the Fresh Claim), and so on. In
short, the ERCB says that the claim against it is for what it did, and falls squarely within the
provisions of section 43.
[57]
I do not accept the argument that the lack of the words “or anything omitted to he done”
in section 43. render its interpretation as providing statutory immunity to the ERCB only in
situations where it has acted. as opposed to failed to act. A decision taken by a regulator to act in
a certain way among alternatives inherently involves a decision not to act in another way.
Picking one way over another does not render the ERCI3 immune from an action or proceeding.
depending on its choice. This construction would result in an irrational distinction and lead to an
absurdity. Moreover, to the extent that the other statutes providing statutory immunity to the
regulator are relevant in that they contain the additional phrase “or anything omitted to be done”.
I regard those words as mere surplusage in the circumstances. Therefore. I hold that section 43
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bars any actions or proceeding against the ERCB, in terms of both its decisions to act and the
acts done pursuant to those decisions, and its decisions not to act.
1581 Therefhre. even if I had found that the ERCB owed a duty of care to Ernst sulilcient to
establish a tort claim, her claim in negligence is barred in any event by section 43 of the ER(’.4.
h.

( oflsiitUhiO nut ii rguneni

f59J l’hat leads to the question as to whether there is a reason in principle not to apply the
reasoning I have already given, in terms of the statutory immunity ol’the ERCI3. to the personal
claim for damages pursuant to the (‘hurter, as well as the claim for negligence.
1601 1)uring oral argument, counsel lbr Ernst argued that the government cannot legislate
immunity to preclude legal action arising out of its own (‘hurter breaches. Counsel for Ernst
handed to the Court an excerpt from the case Prete v Ontario (1993), 16 OR (3d) 161 (CA).
application for leave to appeal to SCC dismissed with costs, 119941 1 SCR x. In that case. a
claim for damages as a remedy was brought pursuant to section 24(1) of the (‘hurler, alleging
the Attorney General of Ontario arbitrarily, capriciously and without any reasonable grounds
preferred a direct indictment on a charge of murder against the plaintiff The issue before the
Court was whether a six-month limitation period in section 11(1) of the Public Auihoriiies
Proic’ciion .4 ci. RSO 1 980. c 406. barred the proceedings. That section prohibited any action
against any person in the intended execution of any statutory or other public duty, unless it was
commenced within six months after the cause of action arose.
[611 The Court also considered the applicability of a statutory immunity clause in the
Proceedings Against the (m’n Act. RSO 1980. c 393. Sections 5(1) and 5(6) provide:
5(1) Except as otherwise provided in this Act and notwithstanding section II of
the Interpretation Act, the Crown is subject to all liabilities in tort to which, if it
were a person of full age and capacity, it would be subject,

(a)
(h)
(c)

(d)

in respect of a tort committed by any of its servants or
agents;
in respect ota breach of’ duties that one owes to one’s
servants or agents by reason of being their employer;
in respect of any breach of the duties attaching to the
ownership, occupation. possession or control of property;
and
under any statute. or under any regulation or by-law made
or passed under the authority of any statute.

5(6) No proceeding lies against the Crown under this section in respect of
anything done or omitted to he done by a person while discharging or purporting
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to discharge responsibilities of a judicial nature vested in the person or

responsibilities that the person has in connection with the execution ofjudicial
process. [emphasis added]
f62J
In Prete. the Court. relying on the judgment of Lamer J. in Ne/fe’s v Ontario. [1989] 2
SCR 1 70. stated that prosecutorial immunity, to the extent it may bar a remedy under the
(‘hurler, cannot stand alone. The Court said that these reasons were “strongly persuasive” that a
statutory enactment cannot bar a (‘hurter remedy. and pointed out that section 32( I )(b) of the
(‘hurter applies to the legislature of government in each province: para 8. Similarly, the Couri in
Prete fbund that there would be no immunity available under section 5(6) of the Proceedings
Against the (‘rown Act, where a (‘hurter remedy is claimed.
[631 One of the interesting propositions from Prete is that a claim for malicious prosecution
without any Charter aspect may be subject to a statutory limitation or protection afforded to the
Crown or the Attorney General, while the same claim brought under the (‘harter, would he
subject to no such bar.
64J The statutory immunity clause in section 43 of the ER( ‘A applies to “any act or thing
done” in pursuance of the ER(’A or any Act administered by the ERCB. The statutory immunity
clause in section 5(6) of the Proceedings Against the Crown Act in Prete applies to all liabilities
in tort under section 5. which are set out in section 5(1). 1 am not hound by the Ontario Court of
Appeal decision in Prete, and find it is distinguishable in any event on the basis of the wording
of the statutory immunity clause.
1 must therefore determine whether a generally worded statutory immunity clause will
165]
apply when a claim is asserted for damages br a (‘hurter breach. There is appellate and Supreme
Court of Canada jurisprudence on the issue of’ whether a limitation period applies to a (‘hurter
claim. Distinctions are made as to whether the claim is personal (lbr example, seeking damages
for breach of an individual’s (‘hurter rights) or general (such as seeking the striking down of
legislation). and whether the limitation period applies to everyone, or is specific in its
application. The law relating to whether a limitation period applies to a (‘hurter claim provides a
helpful starting point in determining whether the statutory immunity clause in section 43 of the
ER( ‘A applies in this case.

[66j
mA/ens v Darnlei. 2009 ONCA 847, 100 OR (3d) 232. leave to appeal to the SCC
refused. 33560 (April 29. 2010), the Ontario Court of Appeal found that a general Limitations
Act, 2002 provision applied to a personal claim under section 24(1) of the (‘hurter. At
paragraphs 16 and 1 7, the Court reviewed a number of cases from provincial C’ourts of Appeal
and found that limitation periods of general application, that is, that are applicable to everyone.
apply to personal (‘hartc’r claims, but do not apply to statutes which immunize the government
itself from a (‘hurter claim. This is distinguishable from Prete, where the issue was a six-month
limitation period that applied only to the Crown.
The only Alberta case cited by the parties was Gui ,y v (‘unudu, 2007 ABCA 234, leave
F671
to appeal to SCC denied [2008] 1 SCR viii. Gum; was an application before a single justice of
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the Court of Appeal to restore an appeal to the list, and stands as some authonty in Alberta for
the proposition that general limitation periods apply to (hurler claims. Justice Cóté noted that
“no authority has been shown to say that general limitation periods do not apply to (‘hailer
claims”: para 2 1. I Ic goes on to distinguish Prete on the basis that:
..jPre!eJ was about interpreting the short limitation period for suing the Crown
and public authorities in Ontario. Alberta has no equivalent legislation: the Crown
gets no special treatment here. That case is not about general limitation statutes:
para2l.
The Supreme Court of Canada has considered the application of statutory limitation
periods to personal claims for constitutional relief in several cases, including Ravndahl. In
Ravndah/. the plaintiff was a widow whose fomwr husband died of injuries he sustained during
his employment. As a result, the plaintiff received benefits under the Saskatchewan Workers’
( ompen.calion Act of 1978 (the “W(’A”). She lost her benefits pursuant to section 68 of the J’( ‘A
in 1984, when she remarried. After the (‘hurter came into elThct on April 1 7, 1 985, the W( ‘A was
amended and ultimately provided for compensation to continue to be paid to a surviving
dependent spouse if he or she remarried after April 17, 1985. The plaintiff brought an action in
2000 pursuant to the equality provision in section 15 ol the (‘hurter, seeking an order reinstating
her spousal pension and awarding damages. and declaring that the W( ‘A. as amended in 1 985,
was of no force and effect.

1681

l’he Supreme Court of Canada concluded that the plaintifrs personal claims for
1691
declarations and damages were statute-barred by the limitation period. hut that her claim for a
declaration of constitutional invalidity was not. Chief Justice McLachlin. for the Court noted:
16 ...Personal claims for constitutional relief are claims brought as an individual
qua individual lbr a personal remedy. As will be discussed below, personal claims
in this sense must he distinguished from claims which may enure to affected
CTSOflS generally under an action for a declaration that a law is unconstitutional.
1 7 The argument that lhe Limitation of Actions Ac’! does not apply to personal
claims was abandoned before us, counsel for the appellant conceding that The
Limitation ofActions Ac! applies to such claims. This is consistent with this
Court’s decision in Kingstree! investments Ltd. v. New Brunswick (Finance),
2007 SCC 1, 120071 1 S.C.R. 3. which held that limitation periods apply to claims
for personal remedies that flow from the striking don of an unconstitutional
statute: paras 16-17.
These principles were recently reiterated by the Supreme Court of Canada in Alanitoha
1701
1h)
4
!tieiis frederation Inc. v. (‘anada (Attorney General). 2013 SCC 14. 355 1)LR (
577, where

the majority concluded:

Page: 26
134 ...[AJlthough claims for personal remedies flowing from the striking down
of an unconstitutional statute are barred by the running of a limitation period,
courts retain the power to rule on the constitutionality of the underlying statute.
135 Thus. this Court has found that limitations of actions statutes cannot
prevent the courts. as guardians of the Constitution, from issuing declarations on
the constitutionality of legislation. By extension. limitations acts cannot prevent
the courts from issuing a declaration on the constitutionality of the Crown’s
conduct: paras 134-1 35. I See also: Ravndahl at para 1 7; Kingstreel Jni’est,nent,’
Ltd i’Neii Brunswick (Finance). 2007 SCC 1,1200711 SCR 3 at para 59J

[71] In Manitoba Me/is Federation, the Manitoba Metis Federation sought declaratory relief.
not personal remedies. They made no claim for damages or land. The Supreme Court of Canada
concluded that l’he Limitation of Actions Act did not apply, and the claim was not statute-barred.
[72]
In contrast, the plaintiff in this case does not seek to strike down legislation; she seeks a
personal remedy, namely damages. If the issue in dispute were the applicability of a limitation
period found in a general limitations statute. it is clear that the general limitations statute would
apply to this action.

1731 The difficulty this Court is faced with is that a statutory immunity clause is not the same
as a limitation period in a general limitations statute. Section 43 of the ER(’A purports to bar
absolutely any action brought against the ERCB. On the face of it. this would include a (‘hurler
claim for a personal remedy, as opposed to an application challenging a provincial statute or
regulation on the basis of its validity against Charter scrutiny. A statutory immunity clause is of
general application in the sense that it immunizes a government agency from suit. and does not
target individual parties. At the same time, this does not necessarily deprive a party of any
remedy. As was pointed out in oral argument by counsel for the ERCB, the time-tested and
conventional challenge to an administrative tribunals decision is judicial review, not an action
against the administrative tribunal.
[741 1 see commonalities between statutory immunity provisions and limitation periods of
general application that apply to (‘hurter claims for personal remedies. l3oth are statutory bars to
claims that may otherwise have merit. In Prete. the Ontario Court of Appeal concluded that both
the limitation period and the statutory immunity provisions in the Proceedings Against the
(‘rown Ac! could not infringe upon the plaintiffs ability to seek a remedy under the (‘hurler.
Justice Carthy, for the majority, noted:
Put in this (‘hurter context, I see no valid comparison between procedural rules of
court and statutory limitation periods. I do see identity between statutes granting
immunity and those imposing limitation periods after the time when the limitation
arises: para 14.
Where a party seeks a general constitutional remedy, as opposed to a personal remedy. a
[75j
statutory immunity clause will not apply. In the pre-(’hurter decision Amax Potash Ltd v
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S’a.vkaichewan. j1977J 2 SCR 576. the Supreme Court of Canada considered whether a statutory
provision giving absolute immunity for government actions could he challenged as violating the
Constitution. The Government of Saskatchewan sought to pass legislation imposing a tax on
potash producers, who brought an action challenging the validity of the tax as beyond the powers
of the Province. They sought a declaration of invalidity and repayment of all moneys that maybe
paid by them on account of the tax. Saskatchewan relied on a statutory immunity clause in The
Proceedings Against the (‘rmi’n Act. RSS 1965. c 98. s 5(7). Justice Dixon. for the Court.
concluded that:
...s. 5(7) of The Proceedings against the ( rown Act is ziltrci vires the Province of
Saskatchewan in so far as it purports to bar the recovery of taxes paid under a
statute or statutory provision which is beyond the legislative jurisdiction of the
Legislature of Saskatchewan: at 594.
76j
The principle underlying the Court’s decision is that the preservation of the Constitution
is paramount. Justice I)ixon cited earlier Supreme Court of Canada authority in British Columbia
Power Corporation Ltd v British ( ‘olzi,nhia Electric’ ( o Ltd. l 9621 SCR 642 at 644:
In a federal system, where legislative authority is divided, as are also the
prerogatives of the Crown. as between the l)ominion and the Provinces. it is my
view that it is not open to the Crown, either in right of Canada or of a Province, to
claim a Crown immunity based upon an interest in certain property, where its
very interest in that property depends completely and solely on the validity of the
legislation which it has itself passed, if there is a reasonable doubt as to whether
such legislation is constitutionally valid. To permit it to do so would he to enable
it. by the assertion of rights claimed under legislation which is beyond its powers.
to achieve the same results as if the legislation were valid.
‘Ibis Court considered the constitutionality’ ota Crown immunity provision in Alberta ‘t’
th)
4
King.cii’ay General Insurance (‘o. 2005 ABQB 662,53 Alta l.R (
147. In that case. the
Government of Alberta passed legislation to freeze auto insurance premiums. Kingsway General
Insurance Company (“Kingsway”) commenced legal action against Alberta for damages and
declaratory relief as a result of this legislation. Subsequently, the Government of Alberta passed
further legislation explicitly naming Kingsway’s lawsuit, extinguishing it without costs, and
precluding similar litigation against Alberta. In response to Alberta’s motion for summary
judgment on the basis of the legislation extinguishing Kingsway’s lawsuit. Kingsway sought a
declaration that the legislation providing immunity to Alberta was ultra i’ires the government of
Alberta. or otherwise unconstitutional.

[771

1781

‘l’his Court considered whether the legislation extinguishing Kingsways lawsuit was of
no force and effect under section 52 of the Constitution Ac!, 1982, noting that “[ojne of the
Courts’ most important roles in relation to the rule of law is to ensure that legislatures conform
to the Constitution”: para 62. ‘l’his Court concluded (at para 67):
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Thus, characterization of legislation as a Cron immunity clause does not end the
inquiry. Such a clause does not shield the Crown from constitutional challenges to
the legislation. whether or not it pLirports on its face to do so.

(791 In Kingswai’ (ienerul. this Court concluded the impugned legislation was not aimed at
evading the Constitution. even assuming that Kingsway could succeed in its action lhr damages:
para 84. This Court found that, in its essence, the impugned legislation barred a claim, not a
litigant, and was not materially different from other limitations statutes or statutory immunity
legislation: para 72. It targeted insurers. hut treated them all equally: para 87. [he impugned
legislation was not ultra i’ires the Government of Alberta: para 160.
1801 The remedies sought in Ainux Potash and Kingsway General were general: the relief
sought was to strike or read down legislation providing immunity. [he principle set out in those
decisions that statutory immunity clauses cannot protect the government from constitutional
challenges is the same approach as has been taken in respect of limitation periods. ‘l’he queslion
remains whether the same principle applies to when a plaintiff seeks damages or other personal
remedies for a (‘hu,’ter breach.
(8 11 1 cannot accede to the proposition that statutory immunity clauses in favour of
government oflicials or tribunals have no application when a personal claim for damages fhr a
(‘hurter remedy is asserted. i’he mischief that arises circumventing an otherwise valid immunity
provision is obvious. Parties would come to the litigation process dressed in their ( ‘hurter
clothes whenever possible.

I 82J I conclude that statutory immunity clauses apply to claims for personal remedies
pursuant to the (‘hurler. I reach this conclusion for two reasons. Firstly, it is my view that the
reasons why limitation periods apply to claims for personal remedies under the Charter also
apply to statutory immunity clauses because statutory immunity clauses and limitation periods
are both legislated bars to what may otherwise be a meritorious claim.
1831 Secondly, there are strong policy reasons for the application of immunity clauses to
claims Ihr personal remedies under the (‘hurter. Policy considerations are given et’fect when the
merits of a claim for a (‘hurter breach are examined. In my’ view, these policy considerations
also apply when determining whether a statutory immunity clause applies.
84] The Supreme Court of Canada established a thur-step inquiry in awarding damages for a
(‘hurter breach in Vancouver ((‘ily,J v Ward. 2010 SCC 27, [201012 SCR 28. l’his case involved
an award of damages for an unreasonable search and seizure. The Supreme Court of Canada held
that “damages may be awarded fur (‘hurter breach under section 24(1) where appropriate and
just”: para 4. The thur-step inquiry was summarized in paragraph 45:
If the claimant establishes breach of’ his (‘hurter rights and shows that an award of
damages under s.24(1) of the (‘hurter would serve a functional purpose, having
regard to the objects of s.24(l) damages. and the state fails to negate that the
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award is “appropriate and just”. the final step is to determine the appropriate
amount of the damages.
185] There is no comprehensive list of considerations as to what is “appropriate and just”. or
indeed, “inappropriate and unjust”. Chief Justice McLachlin. for the Court, noted that:
A complete catalogue of countervailing considerations remains to be developed as
the law in this area matures. At this point, however, two considerations are
apparent: the existence of alternative remedies and concerns for good governance:
para 33.

In discussing grounds of good governance that could negate the appropriateness of
186]
section 24(1) damages. McLachlin C.J. explained (at para 43):
When appropriate, private law thresholds and defences may offer guidance in
determining whether s.24( I) damages would be “appropriate and just”. While the
threshold for liability under the (‘harter must he distinct and autonomous from
that developed under private law. the existing causes of action against state actors
embody a certain amount of “practical wisdom” concerning the type of situation
in which it is or is not appropriate to make an award of damages against the state.
Similarly, it may he necessary lhr the court to consider the procedural
requirements of alternative remedies. Procedural requirements associated with
existing remedies are crafted to achieve a proper balance between public and
private interests, and the underlying policy considerations of these requirements
should not be negated by recourse to s.24(l) of the (‘hurter. As stated earlier,
s.24( I) operates concurrently with. and does not replace, the general law. These
are complex matters which have not been explored on this appeal. I therefore
leave the exact parameters of future defences to future cases.

1871 In Ward, the Supreme Court of Canada contemplated that there may he private law
thresholds and defences that may negate awarding damages for a (‘hailer breach in the interest
of good governance. In my view, if parties seeking damages could circumvent a statutory
immunity clause by alleging a (‘hurter breach. such a breach would be alleged in litigation
against the government wherever possible. [his would lessen considerably the effectiveness of
such statutory immunity clauses, and would undermine the ability of the Legislature or
Parliament to balance public and private interests.
Ernst seeks a personal remedy for a (harter breach against the ERCB. For the above
1881
reasons. I view section 43 of the ERCA as an absolute bar to the Ernst claims against the ERCI3.
Those claims are struck and, in the alternative, dismissed.

1891 As a final point on the constitutional issue, as was argued by counsel for the ERCI3
orally, if Ernst seeks as a remedy a declaration striking down section 43 of the ER(’A, a Notice
of Constitutional Question should be given to the Attorneys General of Alberta and Canada.
pursuant to section 24 of the .hidieanire Ac!, RSA 2000, c J-2. The ensuing constitutional
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litigation could be pursued in a procedural matrix, which would consider the constitutional
validity of the legislation. including whether a section 1 (‘hurler defence might he available to
the Legislature in the event a (hurler breach is found. The procedural requirement to provide a
Notice of Constitutional Question facilitates full argument of any constitutional issues and is a
matter of procedural fairness necessary to ensure the Attorneys General of Alberta and Canada
have an opportunity to he heard.
B.

Ordering Particulars

[90]
The ERCI3 requested in the alternative that particulars be ordered for paragraphs 27, 29.
31, 32. 45. 47, 51, and 52 of the Fresh Claim. 1 granted the application striking or dismissing
Ernst’s claims against the ERCB for negligence and for breach of her (‘hurter rights. It is
therelore unnecessary for me to rule on the ERCB’s application for particulars.
C.

Costs

1911 The ERCB application seeks costs against Ernst forthwith. in any event oIthe cause, for
the April 26, 2012 application.
1.

Position of the ERCB

[92]
The main thrust of the ERCI3’s position is that it was a successful party at the application
returnable April 26. 2012. It says that Madam Justice Veldhuis “expressed highly negative vie%s
regarding the then-existing Statement of Claim and ultimately directed a new Statement of Claim
he flied”: ERCB Written Brief, para 164. Further the ERCB alleges that Madam Justice Veldhuis
directed Ernst lile a new Statement of Claim “in order to rectify the fundamental flaws and
improper context contained” in the previous Statement of Claim, resulting in the thenapplications to strike never being heard: ERCI3 Written I3rief, para 1 65.
2.

Position of Ernst

13J

I cannot find either in the transcript of the oral argument nor in the written brief of Ernst
that Ernst made any submissions on the issue of the costs of the April 26. 2012 application.
3.

Decision

[4I The transcript of the April 26. 2012 proceedings is relatively short. l’he body of it
contains 26 pages. Afler dealing with some preliminary matters. Madam Justice Veldhuis
addressed counsel beginning at page 7 of the transcript. She had before her the second amended
Statement of Claim filed February 7. 2012 and was dealing with three applications, one each
from EnCana. the ERCB and Alberta. She indicated that both the ERCB and Alberta had
requested that certain paragraphs or in the alternative the entirety of the Statement of Claim he
struck or summary judgment given, or in the further alternative in the case of ERCB. costs by
Ernst be provided. EnCana also asked for similar relief but in the alternative asked for an Order
requiring the Plaintiff to issue a Fresh Statement of Claim.
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I 95f Madam Justice Veldhuis fl.nind that. clearly, a number of paragraphs in the second
Amended Statement of Claim were improper in that they contained “inflammatory and
inappropriate language in places”. Further, some paragraphs were repetitive. She indicated that
she regarded herself as having authority to order amendments pursuant to ARC’ Rule 3.68(1)(b)
in the event a pleading was frivolous, irrelevant or improper and that “many paragraphs” in the
second Amended Statement of Claim were improper. She concluded at page 11:
It is my recommendation that this Statement of Claim return to the Plaintiff for
redraf’ting in a manner that complies with the Alberta Rules of(our/ should the
plaintiff wish to proceed with the matter.

1961

She then asked counsel for comments. Alberta’s counsel indicated that her
recommendation made good sense”. The ERCB counsel indicated he was “supportive”. Ernst’s
counsel expressed “appreciation”.
197] This Court notes a number of things arising. First, as has often been said, costs are
always in the discretion of the Court. Secondly, there is no finding of outrageous or egregious
conduct on the part of Ernst. Thirdly, the concept that the applications of EnCana, ERCB and
Alberta were “successfUl” on April 26, 2012 is inconsistent with what happened. What happened
was that the Court on its own initiative, in trying to manage a case that is difficult to manage.
recommended the issuance of a Fresh Claim before proceeding with applications to strike or lhr
summary judgment. or. in the alternative. for particulars. It was the initiative to issue a Fresh
Claim that was viewed as an important step by all towards solidifying, in an organized way.
pleadings which could he dealt with in terms of either surviving applications fUr summary
judgment or striking on the basis that they were not likely to he subject to further amendment.
It is the view of this Court that if success were determined to he in favour of EnCana, the
1981
ERCB or Alberta on April 26, 2012, party-and-party costs would be awarded. This Court does
not take that view, ibis Court takes the view that the briefs that were prepared for those
applications, in terms of’ the law and analytical framework, involve the same concepts which
were in front of this Court and which have just been adjudicated upon. Therefore, any costs that
flow from the applications can be dealt with by this Court as costs of these applications. In short.
I decline to award any costs for the April 26. 2012 applications because the resolution of the
issues on that day were initiated by Madam Justice Veldhuis on her own motion, and were

seemingly applauded by all counsel.

IV.

Alberta’s Application
A.

Overview

[99] As stated earlier, Alberta has sought an Order from the Court striking certain paragraphs
of the Fresh Claim or in the alternative, particulars and costs. I will deal with each, in turn.
11 00] The paragraphs in the Fresh Claim sought to be struck by Alberta are as follows:
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64.

Alberta Environments representations had the effect ol and were
intended to, encourage and foster reliance on Alberta Environment by Ms.
Ernst. In particular, Ms. Ernst relied on Alberta Environment to protect
underground water supplies; to respond promptly and reasonably to any
complaints raised by her or other landowners; and to undertake a prompt
and adequate investigation into the causes of water contamination once
identified.

65.

By October 2004. Alberta Environment knew that EnCana was diverting
fresh water from underground aquifers without the required diversion
permits from Alberta Environment.

66.

By mid 2005, Alberta Environment knew that a number of landowners
had made complaints regarding suspected contamination of the Rosebud
Aquifer potentially caused by oil and has development. At that time,
despite repeated complaints, Alberta Environment did not conduct an
investigation or take any steps to respond to reported contamination of the
Rosebud Aquifer.

67.

In late 2005, Ms. Ernst contacted Alberta Environment to report concerns
regarding her well water, and to register concerns regarding potential
impacts on groundwater caused by EnCanas CBM Activities. Alberta
Environment failed to take any action regarding Ms. Ernst’s concerns at
that time.

69.

On March 3, 2006, several months after concerns were initially raised by
Ms. Ernst, Alberta Environment began an investigation into possible
contamination of numerous water wells in the Rosebud region, including
the Ernst Well. Tests conducted on these water wells showed the presence
of hazardous chemicals and petroleum pollutants in water drawn from the
Rosebud Aquifer. These tests also indicated high concentrations of
methane in water drawn from the Rosebud Aquifer.

70.

Alberta Environment specifically tested the Ernst Water Well. Tests
conducted on the Ernst Water Well revealed that Ms. Ernst’s water
contained very high and hazardous levels of methane. Alberta
Environment tests also indicated that Ms. Ernst’ well water was
contaminated with F-2 hydrocarbons, 2-Propanol 2-Methyl and Bis (2ethyhexyl) phalate; that levels of Strontium, Barium and Potassium in her
water had doubled; and that her well water contained greatly elevated
levels of Chromium.
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72.

74.

Alberta Environment knew that contaminants found in Ms. Ernsts water
and in water drawn from elsewhere in the Rosebud Aquifer were related to
and indicative of contamination cause by oil and gas development.
‘l’hroughout the material time. Alberta Environment and its lead
investigator, Mr. Kevin Pilger. dealt with Ms. Ernst in bad faith. In
particular;
a.
Mr. Pilger concluded, before any investigation had begun.
that the water wells he was responsible for investigating
were not impacted by CI3M development:
h.
Mr. Pilger repeatedly accused Ms. Ernst of being
responsible for the contamination of her well water before
conducting any investigations:
c.
Mr. Pilger falsely and recklessly accused Ms. Ernst of
fabricating and forging a hydrogeologist’s report that
indicated EnCana had fractured and perforated into the
Rosebud Aquifer;
d.
Alberta Environment stonewalled and otherwise blocked
all of Ms. Ernst’s attempts to gain access to relevant
information regarding the contamination of her well and
local C1M development: and
e.
Alberta Environment shared information collected as part
of the investigation with EnCana, while refusing to release
this information to Ms. Ernst. her neighbours or to the
general public.

75.

In November 2007, almost two years alter the original complaint. Alberta
Environment contracted the Alberta Research Council to complete a
“Scientific and Technical Review” of the information gathered regarding
Ms. Ernst’s complaints to determine possible causes of water
contamination. Alberta Environment in fact prevented an adequate review
from taking place by radically restricting the scope of the review by
instructing the ARC to review only the limited information provided by
Alberta Environment. As a result. the ARC review failed to consider
relevant data and information as part of its review.

77.

I)espite knowledge of breaches of legal requirements under its jurisdiction
at the EnCana Wells. despite continued serious water contamination, and
despite significant and legitimate unanswered questions regarding CBM
Activities at the EnCana Wells and potential impacts on the Rosebud
Aquifer. Alberta Environment closed the investigation into Ms. Ernst’s
contaminated water on January 16. 2008. and stopped delivering sate.
drinkable water to her home in April 2008.
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79.

Alberta Environment breached this duty, and continues to breach this
duty, by negligently implementing Alberta Environment’s OWfl specific
and published investigation and enforcement scheme. In particular.
Alberta Environment:
Conducted a negligent investigation into the contamination
a.
of the Ernst Water Well, as detailed above;
Unduly and negligently restricted the scope of both the
b.
Alberta Environment investigation and the ARC review.

84.

The actions of EnCana, the FRCB and Alberta Environment, as detailed
above, amount to high-handed, malicious and oppressive behaviour that
justifies punitive damages. In relation to the I)efendant EnCana, it is
appropriate,just and necessary for the Court to assess large punitive
damages to act as a deterrent to oliset the large financial gains that
EnCana derived from reckless and destructive resource development
practices in the Rosebud region.

85.

In the alternative to the Plaintiffs claims br compensatory remedies from
EnCana, the Plainti 1.1. claims the restitutionary remedy of disgorgement
based on the doctrine of waiver of tort’. As detailed above, FnCana’s
shallow and dangerous drilling of natural gas wells in the Rosebud area
shows a cynical disregard for the environment and for the rights of the
public and the Plaintiff By negligently conducting CI3M activities.
including perforation and fracturing of coal seams at dangerously shallow
depths at CBM wells located near the Plaintiffs home. EnCana gained
access to natural gas that would have remained inaccessible but for its
negligent conduct. The PlaintitY asserts that EnCana is liable to disgorge
the profits gained through the sale of this wrongfully obtained natural gas.

B.

Grounds Asserted by Alberta

1101] Alberta submits that their only issue is whether the paragraphs at issue in the Fresh Claim
should be struck out on the grounds they are ‘frivolous, irrelevant or improper”.
C.

General Principles

1102] The ARC contain useful guidance with respect to the content of pleadings. As noted by
Alberta. ARC Rule 13.6(1 )(a) and ARC Rule 13.6(2)(a) require only relevant matters in terms of’
the facts upon which a party relies, but not the evidence to prove those facts and the pleading
must be succinct. ARC Rule 13.6(3) requires a party to state any matter relied upon which may
take another party by surprise.
1103] The AR( ‘also contain an expressability for the Court to strike out any or all part of a
claim in ARC’ Rule 3.68(1 )(a) with one of the grounds being relied on by Alberta in AR(’ Rule
3.68(2)©’ that a commencement document is frivolous, irrelevant or improper. Further. ARC
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Rule 3.68(3) prohibits
3.68(2)(h).

any

evidence being submitted on an application pursuant to Rule

I 104j [he case law relied on by Alberta includes Donaldson ‘lirrell, 2011 ABQB 11 at para
28; Mikisew (‘ree First Nation v Canada (1997), 214 AR 194 (QB); K v EK. 2004 AI3QB 159,
362 AR 195: .4JG s’Alherta. 2006 AI3QB 446. 402 AR 340 at paras 27 and 28.
[1 05J From these cases, Alberta says that pleadings are not intended to be prolix: Donaldson at
para 28. and must not go beyond a summary of the facts or he argumentative. AIG. Mikisew and
K v EK include examples of irrelevant and embarrassing pleadings. pleading evidence.
argumentative statements, paragraphs that are redundant, a bare assertion of the legal right or the
lack of a cause of action that does not exist at all.
[I 06j Ernst also cites ARC Rule 13.6(1 )(a) and ARC Rule I 3.6(2)(a). The cases relied on by
Ernst to articulate the purpose of pleadings include l’ouche Ross Lidv McCardle (1987), 66 Nfid
& PEIR 257 (Sup Ct Gen Div); (Juccione ‘Be/l, 1999 ARQII 219, 239 AR 277, afid 2001
AI3CA 265. 299 AR 192; MUrphy V Kenting Drilling Co (1996), 1 90 AR 77 (QB); i)onaldson;
Ilu,it; Alberta 1dolescent Recovery ( ‘enire.
-

[107J ‘l’he submissions of Ernst surrounding the case law include that essence of a properly
drawn pleading is “clarity and disclosure”: i’ouche Ross at para 4. that the burden on a party
seeking to strike out pleadings is extremely onerous or high, and that it must he plain and
obvious or beyond reasonable doubt that the facts as pleaded, which must he assumed to be true,
do not disclose a reasonable cause of action: Hunt at paras 32-33; Alberta Adolescent Recoveri
Centre at para 29. Ernst further says that a Court must exercise caution in striking portions of a
claim to the same extent as it would in striking the whole of the claim, and that for a pleading to
he “frivolous” it must he asserted in bad faith or be hopeless: (Juc’cione at paras 6-7; Donaldson
at para 24; Alberta Adolescent Recovery Centre at para 28.

I 1 081 Finally, Ernst admonishes the Court not to strike out portions of the claim where the
matter is to go to trial in any event, on the basis a case should not he tried piecemeal: Murphy
paras 9-10.

at

11091 1 find that the statements of the applicable principles by both parties are accurate in the
context in which they’ are asserted. As is the case with so many other legal principles, the
difficulty is not in stating the applicable principle, but rather, in applying it to the particular
situation at hand.
1).

Positions of the Parties
I.

Alberta

[11 0] Alberta submits that the impugned paragraphs or portions thereof are frivolous, irrelevant
and improper, in that they contain flaws falling into five distinct categories. Alberta submits that

Page: 36
Ernst pleads evidence, pleads argument. asserts irrelevant facts. statements or theories, involves
non-parties, and is redundant and unnecessarily prolix.
[Ill With respect to paragraph 64, Alberta’s complaint is that it ought not to contain the
words “or other land owners” because they are not parties to the action, and that the allegation
unduly broadens the scope and puts Alberta in a position of having to respond to similar fact
evidence. With respect to paragraph 65, Alberta complains that it is too general and that it should
he confined to contamination of Ernst’s water on Ernst’s land. Further, Alberta submits that what
Alberta Environment knew. in terms of diverting water from underground aquifers, was
irrelevant.
II 12J Alberta’s complaint about paragraph 66 is also that it refers to “a number of land owners”
and contamination of the “Rosebud Aquifer”, rather than being restricted to the Ernst water
contamination. Alberta also submits that the phrases “suspected contamination” and “potentially
caused by oil and gas development” are speculative and increase the scope of questioning.
11131 In paragraph 67, Alberta says that the reference to “potential impacts on ground water”
caused by EnCana’s CBM Activity is irrelevant to the Ernst claim that her water from her well
was contaminated.

(I 14j In paragraph 69. Alberta asserts the reference to “numerous water wells” is improper and
that the paragraph contains evidence, specifically the results of tests allegedly conducted by
Alberta Environment. Further, it is alleged that the words “hazardous and pollutants” in
paragraph 69 are argumentative and ought to be struck.
I 1 51 In paragraph 70, Alberta complains that the words “very high and hazardous” and
“contaminated” are argumentative and ought to he struck. Also, Alberta says the remainder of’
the paragraph referring to test results is evidence, and is therefore improper.

I

jll6j In paragraph 72, Alberta submits that the words “and in water drawn from elsewhere on
the Rosebud aquifer” refers to persons not parties, is argumentative because of the allegation that
contamination was “related to” an indicative of contamination caused by oil and gas.
Ill 7j Alberta takes issue with paragraph 74 because of the references to the “Rosebud Aquifer”
and “water wells”, as opposed to the Ernst well. and reference to a “local (‘BM development”.
“neighbours”. and to the “general public”.
11181 Paragraph 75, according to Alberta, contains evidence and argument. namely that the
“Scientific and Technical Review” was flawed. That an adequate review was prevented from
taking place is also argumentative.
[119] Alberta submits that paragraph 77 contains evidence and argument, and is embarrassing,
and is thus improper. Alberta also says the reference to “significant and legitimate unanswered
questions regarding CBM Activities at the EnCana wells” is irrelevant to whether or not Alberta
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Environment owed a duty to the plaintiff or, if such a duly was owed. whethe
r Alberta
Environment breached it.

I 120j

In paragraph 79, Alberta takes issue with the wording of paragraphs (d), (e), (1).
(g), (h)
and (i) and says that those allegations are irrelevant to the plaintiffs claim that
the water on her
land was contaminated. Alberta asserts that the plaintit’f is asking this Court to embark
on a
public enquiry into the fracturing of coalbed methane in the oil and gas industr
y, and that this is
improper.

I 1 2 1 I In paragraph 84. Alberta complains that the reference to “reckless and destructive
resource development practices in the Rosebud region’ puts the plaintiff in the
position of
appearing to have the ability to speak for. and litigate on behalf of, residents of
the Rosebud
region, as if it were a class action, which it is not. Alberta also says that the words
“reckless and
destructive resource development practice” are simply improper in a pleading and
are
conclusary, which determination must be made only Ibliowing presentation
of evidence argued.
[1221 With respect to paragraph 85, pertaining on its face only to an allegation against EnCan
a,
Alberta says that the Plaintiff is asking the Court to confirm that the drilling of
natural gas wells
in the Rosebud area is “dangerous” and “shows a cynical disregard for the enviro
nment and for
the rights of the public and the plaintiff” Alberta repeats its allegations that
these are conclusary
determinations to he made only after a hearing, and that, in any event. Ernst doesn’
t have the
ability to speak for, and litigate on behalf of’, the Rosebud area residents.
2.

Ernst

1231 Ernst states that Alberta’s concerns are misplaced. insofar as they seem to he based Ofl a
pleading reference to complaints of other land owners regarding well water or
the Rosebud
aquifer generally. and thus. that these allegations are “akin to a class action” or someh
ow involve
third parties. Ernst says that these facts are relevant to the knowledge of Albert
a Environment
about possible contamination of well water in Ernst’s area and that these facts
are highly relevant
and necessary for a negligence claim against Alberta.
[124] Ernsl submits that Alberta has engaged in a “lbrmal and selective” approa
ch in its
approach to striking portions of the pleadings and states that it “is far from ‘plain
and obvious’
that portions of the pleading should be struck, as frivolous, improper or irrelev
ant.” Ernst asserts
that words and phrases in a pleading must he read in context.
[125] Ernst also takes the position that there is a fundamental misunderstand
ing on the part of
Alberta as to the nature of the negligence claims brought against it. in that
there is no claim on
behalf of any other party other than the plaintiff She alleges that the knowledge
and
representations of Alberta Environment are relevant to the Ernst water well claim.

I 126] Moreover, Ernst makes the point that it is necessary to set up facts in the pleading to
establish a relationship of’ proximity between Ernst and Alberta, as well as the standa
rd of care.
causation. harm. damages. and that an important aspect of the elements of the
tort include
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Alberta’s knowledge of complaints of suspected contamination of the Rosebud Aquifir. In
addition, Ernst refers to representations made through Alberta Environment’s “compliance
assurance program” and states that these representations are facts relevant to the plaintiff’s
reliance on Alberta Environment.
[1271 Ernst concludes her submissions by denying that the impugned paragraphs contain
evidence or argument, and noting that editing the paragraphs would be contrary to the
foundational Rules of (‘our!. She refirs to ARC Rule 1 .2(2) in support of her submission that the
AR(’ are intended to be used to identify the real issues in dispute and to facilitate the quickest
means of resolving a claim at the least expense.

3.

Analysis

[1281 Ii is noteworthy that most, if not all, of Alberta’s application is to strike only portions of
paragraphs of the Fresh Claim. In Donaldson at paragraph 24, Graesser J. quotes from Stevenson
and Côté, Alberta (‘lvi? Procedure Handbook. Vol 1 (Edmonton: Juriliher. 2010) at 3-100 and 3101 with respect to AR(’ Rule 3.68. Justice Graesser comments that this commentary is
“appropriate and consistent with the foundational rules”. Excerpts from the commentary include
these:
More time and money is wasted over this rule and then any other. There are two
reasons for that. The first reason is smaller. Even where there is some small hope
of disposing ola suit summarily, it can almost always be done under R. 7.3 and
usually more easily.
The second reason is very large. Rarely is there a fatal flaw which falls within R.
3.68. i’herefore. the most common misuse of R. 3.68 is trying to strike out claims
which are only probably bad, not certainly bad.
11291 And ftirther, the learned authors state with respect to sub-paragraphs (c) and (d) of AR(
Rule 3.68(2)(c) and (d), that even when these attacks succeed, “they usually only remove or
amend a short passage in the impugned pleading. and that does little to help the party attacking
the pleading”. What is not set forth in Donaldson from the same passage in the Alberta Civil
Procedure Handbook, which this Court also would include, is this:
Rule 3.68 offers no hope of having a claim (or defence) struck out for prolixity or
bad drafting, unless the pleading is unintelligible and gibberish. Occasionally. it
might be a way to achieve compulsory amendment. But why spend money to
improve your opponent’s pleadings’? Why turn a Master or Judge into a free
lawyer for your opponent?
[1301 This Court agrees with the substance of most of Ernsts opposition to Alberta’s motion.
Were this a course on drafting a perfect pleading, it might be said that some of the impugned
words or phrases ought to be excised or substituted. In my view, that is not the function of a
Case Management Judge. Nothing of substance would turn on such a substitution at this point in
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the development of the action. Tinkering with pleadings by a Court is not, in this case, useful to
the advancement of’ the action. in accordance with the foundational rules. Therefore, Alberta’s
application is dismissed. As Alberta itself points out, some of its concerns about the allegations
of Frnst may be cured by a request for particulars and the answers given or ordered accordingly.
This is a method by which the scope or breadth of disclosure can be properly controlled.
V.

Overall Conclusion
A.

The ERCB Application

a.

The ERCB application to strike Ernst’s claims against the ERCI3 in negligence,
namely paragraphs 24-4 1, is granted and the paragraphs are struck.

b.

The Charter claim of Ernst against the ERCI3 is valid, subject to the application
of the Limitations Act and section 43 of the ERc.4.

c.

[he Ernst claims against the ERCH are in any event barred by section 43 of the
ERCA.

B.

Costs of the April 2012 Applications

[1 3 Ij There will be no costs of the April 2012 applications.
C.

Alberta’s Application

11321 Alberta’s application to strike paragraphs. or portions thereo1 of the Fresh Claim is

dismissed.
D.

Costs

[1 331 Ernst will have her costs against Alberta for its application, in any event of the cause.
[he ERCB will have its costs of the application to strike or dismiss the Ernst claim against it. If
the parties are unable to agree, they may make an appointment to speak to costs.
Ileard on the jgth day of January. 2013.
Dated at IlannalDrurnheller. Alberta this

Ih
16

day of September. 2013.

Neil Wittmann
C.J.C.Q.B.A.
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